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Cynebnas BIacTb B COOTBETCTBUU C MPUHIUIIOM pa3/ieNICHUs BIAcTeH sBIAETCS
Pa3HOBHIIHOCTBIO TOCYNAapCTBEHHOW BIIACTHU, HApPAAYy C 3aKOHONATEIHHOM U
ucnoysiHuTenpHO. OHa  3aHMMaeT oco0oe MEeCToO B CHUCTEME OpraHoB
rocyJapCTBEHHOM BJIACTH, TaK KaK TOJIBKO CyAbl MOTYT OTIPAaBJISATh MPABOCYIUE U
OCYIIECTBJISATh KOHTPOJb 3a JCHCTBUSMH WHBIX OPraHOB BIACTH B YCIOBHSIX
JEMOKPaTUYECKOT0 TOCy1apCTBa.

[Ipaktnueckn BO Bcex KOHCTUTYIHMSX  HBIHEIIHUX TOCYAApCTB  €CTh
CHeIUaIbHbIC TJIABBI W Pa3/elibl, IMOCBAIIEHHBIE BOMpOcaM (PYHKIIMOHUPOBAHUS
cynebnoit Biractu. B Koncrturynuu P® 1o rmaBa 7. B Koncturynum Wcmanum
cyneOHas BiacTh BhigeieHa B pasaen VI "O cyaebnoit Bmactu”. Yacts 1 cT. 117
YKa3bIBAET, YTO CyJeOHasi BJIACTh MCXOAMUT OT HApOJia U OCYIIECTBIAECTCS OT UMEHH
Kopons cympsmMu u maructpatamu, NOPEACTABISIONIMMUA 3Ty BIIACTh, KOTOPHIC
SBJISIFOTCS.  HE3aBUCUMBIMH, HECMEHSEMBIMH, OTBETCTBEHHBIMH U  KOTOpPHIC
HOTUMHSFOTCS HCKITFOUNUTEIBHO 3aKOHY [2, ¢. 41].

B Koncturynuun Anbanun 1998 r. B cr. 7 ckazano: «Cuctema ymnpaBlieHUS
PecniyOnukoit  Oa3upyercss Ha pasleieHuM U OalaHce  3aKOHOJATENbHOM,
UCIIOJHUTENIbHOM U cyaeOHol Biaacteit. B Koncturyiuun Xopsatuu [3, ¢. 87] (c1.115)
YKa3bIBa€TCs, UTO «CyneOHas BIACTh ocymiecTBiseTcs cynmamu. CyneOHas BIacTh

SIBJISICTCSI CaMOCTOSITEJIbHONH M He3aBucUMoM». B monbckoit Koncruryruun 1997 r.

Matrepuaiibl BcepoCCHiiCKOll 3204HOI HAYYHO-TIPAKTHYECKOil KOH(pepeHIHU
«OPUCIMPYOEHUMA B COBPEMEHHOW POCCUW»
05 MAPTA 2011r.



HIM « CMBUPCKAA ACCOUMNALUNA KOHCYJIbTAHTOB»
http://sibac.info

(cT.173) comepHUTCS TOJIO)KEHHWE O TOM, YTO «CYIAbl W TPHUOYHAIBI SBIISIOTCS
BJIACTBHIO, OT/ICIBHOM U HE3aBUCHUMOM OT Ipyrux Biaactei» [3,c. 58].

KoHcTuTyuu G0JIbIIMHCTBA 3apyOEKHBIX TOCYJIAPCTB COJEPHKAT MOJIOKEHHS O
BaXHOW ponu cyneOHoi Brnactu. Hampumep, pasnmen 2 cr. 3 Koncturymuu CIIA
yKa3bIBaeT, YTO CyAcOHas BJIACTh PACIpPOCTpaHSAETCS Ha BCE Jieia, pellaeMbie IO
3aKOHY W TIO TpaBy CHOPABEIJIMBOCTH, BO3HUKAIONIME HA OCHOBE HACTOSIICH
Konctutyiuu, 3akonoB CIIA u T.1.

O B3auMoOJEHCTBUM BETBEW BiIacTH roBoputcs B cT. 63 Koncrurynuu [lanuu:
«Cynpl...MIMEIOT TIPABO pacCMaTpuBaTh JOOOH BOMPOC, Kacarouuiics oObema
MOJITHOMOYHM OpPraHOB MCIOJIHUTEILHOM BiacTh. Bompockl 060 00beMe MOTHOMOYHI
OpPraHoOB UCIIOJHUTEIBHOM BJIACTH MOTYT OBITh TMEpelaHbl 3aKOHOM  IIOJ
FOPUCIHMKITUIO OJTHOTO HJTM OOJIBIIETO YHCIIa aIMIHUCTPATUBHEIX CyoB» [4, ¢c. 95].

CyneOHasi BiacTh, Kak M Jir0Oasi Japyras BETBb BJIACTH, OCYIIECTBISCT CBOU
GyHKIMHA, PYKOBOJCTBYSCH MNPUHIUINAMH. [IPpUHIUIIEI COCTaBIAIOT CTEPIKHEBYIO
OCHOBY JIJIsl TIOJIHOLIEHHOTO (PYHKIIMOHMPOBAHUS CYJI€OHOW BJIACTH B COBPEMEHHBIX
ycinoBusix. VIMEHHO mMo3TOMy ©O€3 HMX HCCIEeI0BaHUsS HEBO3MOXKHO PaCKpBITHE
JIEHCTBUTETHLHOTO TIOJIOKEHHS CYJIeOHOM BIIACTH B CUCTEME Pa3/IeJICHUS BIACTH.

UccnenoBanuto copepkaHus MPUHIIMIIOB YI€JIEHO JOBOJIHHO MHOTO BHUMAHUS B
COBPEMEHHOM TpaBoBOW muTeparype. Creayer ymOMSHYTh TaKUX YYEHBIX, Kak
E.b.A6pocumoBa, B.M.Ammmmna, A.C. Tl'ommapenko, A.A. KamukpansH, A.E.
Koznos, N.JI. Iletpyxun, FO.N. Crenosckuii, H.M. UenypHoBa u ap.

MHorre OCHOBOTOJIATAIONTNE TPHUHIMIBI CyJAeOHONH BIACTH TOJYYUIIH CBOE
IOpUJIMYECKOE 3aKpeIjieHHe Ha CaMOM BBICOKOM YpoBHe - B KoHcTuTymuu. 9710
03HA4yaeT, YTO KaK KOHCTUTYIIMOHHbIE HOPMBI OHM COOTBETCTBEHHO UMEIOT MPSIMOE
JIEHCTBYE, BEPXOBEHCTBO M BBICIITYIO IOPUIMYECKYIO CHUITy, UX O0O0s3aHBI COONIOAATH
Bce 0€3 UCKIIFOYEHUS - TOCYJaPCTBO M €r0 OpraHbl, YYaCTHUKHU CYJIEOHOTO TpoIiecca,

a TAaK)KE CaMu CyJIbH.
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OcoOeHHOCTh NPUHLMIIOB  3aKJIIOYaeTcs B TOM, 4TO, MPEANUCHIBas
ONpe/ie/ICHHbIE IpaBUjia TPABOCYAUI, OHU B OOJBIIMHCTBE CBOEM SIBIISIOTCA
OJTHOBPEMEHHO IpaBaMu TpakJaHWHA - MpPU3BaHbl OOECHEYUTH CIPABEIIMBOE
cynebHoe pa3dupaTenbCcTBO, C OAHOW CTOPOHBI, U TaPAHTUPOBATH MPaBa JUYHOCTH B
cdepe mpaBocyaus, ¢ Apyroii [6, c. 128].

CrnenyeT OTMETUTh, UTO, KaK MpaBmiio, B KOHCTUTYIHX pa3inyHbIX TOCYIapCTB
HE BBIJICJISIOTCS OTJEIBHO MPUHIHUITBI OCYIIECTBICHUS Cy1€0HON BIACTH, TOHUMAaHHE
IPUHLIMIIOB BBITEKAET U3 cMbicia Tekcta OcHoBHOro 3akoHa. OnHako B Paznene V
«Cynp» Konctutynuu [opryramuu ot 2 anpens 19761 comepKuTcs crienraibHas
r1aBa 1 «OO01ue NpUHITUIIBIY.

[TpyHIMIT HE3aBUCUMOCTHU CYAEH M CYJOB CTOUT Ha NEPBOM WIHM HA OJHOM M3
MEPBBIX MECT. DTO TJIABHBIN MPUHLHUII, XapaKTEPU3YIOIUNA MECTO U POJib CyAeOHOM
BJIACTU B COBPEMEHHBIX YCIOBUSX.

He3aBucuMocCTh — camMblil IIUPOKUN U3 BCEX KOHCTUTYILIMOHHBIX TPUHIMIOB. OH
O3HA4aeT, 4TO IMPHU OCYIIECTBIECHUU CBOMX MOJHOMOYMN CYAbH PYKOBOACTBYIOTCS
TOJIBKO 3aKOHOM M HHUKTO HE BIIpaBE€ JaBaThb KakKue-IMOO yKas3aHMs, a TeM OoJee
OKa3bIBaTh MPSMOE WU KOCBEHHOE JaBJICHUE.

«Bce cynpu MNOMKHBI OBITh HE3aBUCUMBIMU IPU OCYUIECTBICHUU CBOUX
mpaBoOBbIX (PyHKIMMA, - roBopuTcs B cT.35 4.2 Koncturynuu Upnanauu 1937r., - u
JOJDKHBI TOMYMHSATBECS TONBKO d3To KoHctutymum wu 3akony» [5, c. 277].
AHaNOrMyYHbIE WM IOXOXKHE MOJIOKEHUs 3adukcupoBanbl B 4.1 ¢1.97 OcHOBHOrO
3akoHa OPI', ct1.61 Konctutyuuu Ucnanguu, ct.87 Konctutyuuu ['perun, c1.109
Konctutynuu Jluteel, c1.50 Koncturyumu Benrpum, cr. 123 KoncTutynuun
Pymbinnu, ct. 82 Koncturyiun Yexun u maorue apyrue [5, ¢. 73].

B nensix ykperuieHusi He3aBUCUMOCTH cyaeOHoM Binactu Koncrurynus Uranuu
peIyCMaTPUBAET, YTO BCE BONPOCH (DYHKLIMOHUPOBAHUS CyleOHOW BJIACTH, B TOM
YUCJIE KApbEPHOTO MpOABWXKEHHUS cyaeHd, pemaer Beicmmii CoBer mo aenam

maructparckux cyaoB (BCMC), cocrosmmii Ha 2/3 u3 cyaeit u Ha 1/3 U3 ydeHbIX
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MpaBOBEOB U OMNBITHBIX IOpUCcTOB. BCMC, (GyHKIMOHMPYIOIINUKA Ha MOCTOSHHOM
ocHoBe ¢ 1959r., panblile TpaaUIIMOHHO 3a BeCh CPOK CiyxObI cyacit (40 - 45meT)
IPOBOJUI CEMb aTTECTalui MPO(EeCCHOHANLHON AeSTENbHOCTU cyAeil. JIBe u3 aTux
arrecranui (uepe3 7, 3arem 10 jer) mMenu Ienb BBIABICHUS KaHIUIATOB IS
KapbepHOr0 pOCTa HA MO3UIMHU CYAbH ameJUIIMOHHOrO, a 3aTeéM KacCalMOHHOIO
cyna. ATrecTals MPOBOJIWIACH SK3aMEHAIIMOHHBIMM KOMHCCHUSIMHU, CO3JaHHBIMU
BCMC Ha ocHOBE MHCbMEHHBIX paboT [7, c. 38].

Crnenyer OTMETUTDH TaKOW BaXKHEHIIINIA MPUHLIUI CYJOYCTPOMCTBA, KaK MPUHIIMIT
enuHCTBa cyaeOHoi cuctemsl [1, c. 12]. Koncturynus Poccuiickoit deneparun He
BKJIFOUMJIA 3TOT MPUHIIMI B YUCJIO OCHOB Cy/€OHOM BJAcTH, OH HAIlle]l OTpakKeHHUE B
ct. 33akoHa «O cynebHoi cucreme Poccuiickoit deaeparum».

Opmnako m. 5 cr. 117. 1Koucturyuun Wcnanmm ot 27 nexabps 1978 r.
YKa3bIBA€T, YTO MPHUHIUI €IUHCTBA CYJEOHOW BJIACTH - OCHOBA OpraHU3alldd H
JESITEIbHOCTH CY/I0B.

B KoHCTUTYMSIX MHOTHMX TOCYAapCTB HaXOJIUT OTPa)KEHHE MPABOBOM CTATyC
cyneid. BonpmMHCTBO M3 HUX (HOPMYTUPYET P OCHOBOIOJIATAIOMIUX MPUHIUIIOB,
KOTOPBIE M COCTABIISIIOT OCHOBY IIPAaBOBOIO cTaTyca cyneu. K yuciay 3tux npuHIMnos
OTHOCATCS  HA3HAYaeMOCTb, HECMEHSIEMOCTh, HE3aBUCUMOCTh M  CyjAeickas
HECOBMECTUMOCTb.

AKT Ha3HA4Y€HUsT OCHOBAH HAa CEPHE3HOM, IOPUIMYECKH PErIaMEHTUPOBAHHOMU
npoueaype MNpopecCHuOHAIBHOIO 0TOOpa, KOTOPOMY MPEIIIECTBYET CIelHalIbHAs
npodeccuoHanpHasi MOATOTOBKA M CTPOTHE TpaBHJIa MPOXOXKACHUS CTyHEHEH
cyneiickoii kapbepbl. Koucrtutrynuss MHWramum 1947 1. ycraHaBiuMBaeT, 4YTO
«HA3HAYCHHUE CYACH MPOBOIUTCS 1O KOHKYpcy» (cT.106).

B coorBercTBUM ¢ TNPUHIMIIOM HECMEHSEMOCTH JIUIO, HA3HAYECHHOE Ha
CyleOHYI0 JIOJDKHOCTh, HENb3sl 0€3 ero corjacus HE TOJbKO OTCTPAaHUTh WM
YBOJIUTH, HO ¥ MIEPEBECTH Ha 0oJiee HU3KYIO JODKHOCTh, HA Ha 00jiee BHICOKYI0. DTOT

npuHiun 3akpersieH B KoHctutyuun OpaHIuu oyeHb JIakOHUYHO: «CynbH
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HecMeHseMmbl». B cr. 117 Konctutyunu Vcmanuy roBOpUTCsS. O TOM, UTO «CYAbH HE
MOTYT OBITh OTCTPAHEHBI OT TOJKHOCTH, YBOJIEHBI B OTCTABKY WJIM HA IEHCUIO KPOME
KaKk B CIydYasX W MPH COOJIIOJCHUM TapaHTHH, MPETyCMOTPEHHBIX 3aKOHOM» [4, c.
405].

Takum oOpasoM, (¢yHIaMEHTalIbHBIE MPUHLUIBL, JEXKAaUME B OCHOBE
OCYIIECTBICHUSI CyAeOHON BIacTH, (PUKCUPYIOTCS B KOHCTUTYLIMOHHBIX aKTax
rocynapcTB. TakoBa cerofgHsi BceoOmias mpakTtuka. [louyTH BO BceX COBPEMEHHBIX
KOHCTHTYLHSX €CTh pa3[elibl WIM TJaBbl MOJ TEM WM WHBIM HazBaHueM («O
cyneOHoil BracTu» - KoHCTUTYyunu ®panunu Mcnanuu, Anonuu, «lIpaBocynue» -
OcnosHroii 3akoH @PI', «Cyaer» - Konctutynus ITopryranum), rae B cxaroit hopme
yKa3bIBaeTCs. ONpEeJesieHne CcyAeOHOM BIAacTH Kak OJHOW M3 BETBEW BIIACTH,
opraHm3anus CcyneOHOW CHCTeMbl, NPaBOBOM CTaTyCc Cy[el, NPUHLUIBI UX
NEATEIbHOCTH, K KOTOPBIM OTHOCSTCS HE3aBUCHUMOCTb, €IMHCTBO, Ha3HAYae€MOCTb,
HecMeHsieMocTh U Apyrue. He crnenyer 3a0biBaTh, YTO MPUHIMIBI Cy1€OHON BIACTH
HE TOXKIECTBEHHBI NPHUHIMIIAM MPABOCYAUS, BEAb MPABOCYAUE SIBIAETCS OJHOU U3
rJIaBHbIX (QyHKUUH cyneOHoM BiaacTu. CiaenoBaTesbHO, MPUHLIMIIBI CyAeOHOM BIACTH

CJICAyCT IOHNMATh HIMPEC, YEM TOJIBKO KaK IMMPUHIUIIBI OCYIICCTBIICHUS ITPABOCY IU.
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